Ti cket master - |ndi ana,

Appel | ant,

CASE NO 94- A-1324
(USE TAX)
VS.

Roger W Tracy, Tax Commi ssi oner DEC SI ON AND CRDER

N e e e e e e e e e

of Chi o,
Appel | ee.
APPEARANCES:
For the Appel | ant - George M Hof f man
Neal, Gerber & E senberg
Two North LaSalle Street
Chi cago, Illinois 60602
For the Appellee - Betty D Montgonery

Attorney General of Chio

By: Robert C Maier

Assistant Attorney CGeneral

State Ofice Tower

30 East Broad Street

16t h Fl oor

Col unbus, Chi o 43215
Entered March 14, 1997

M. Johnson, M. Jackson, and M. Manoranjan concur.

This cause and matter canme on to be considered by the
Board of Tax Appeals upon a notice of appeal filed herein on
Novenber 23, 1994, by the above-named appellant from a final
determnation of the Tax Conm ssioner. Therein, the Tax
Gormm ssi oner deni ed appellant's objections to a use tax assessnent
which resulted froman audit of appellant's sales nmade during the
period fromJanuary 1, 1988 through Decenber 31, 1990. Appellant's
request for remssion of penalty was conditionally allowed.

The natter was submtted to the Board of Tax Appeals

upon the notice of appeal, the statutory transcript certified to



the Board by the Tax Comm ssioner, the hearing before this Board,
and the briefs submtted by both parti es.

Appel | ant Ti cket mast er - | ndi ana (herei nafter
"Ticketnaster") is in the business of providing ticketing services
for entertainnent events, sporting events, concerts, plays, etc.
via contracts it enters into with various venues, sports teans, and
pronmoters of shows and entertainment events. Said contracts
provide clients access to the Ticketnaster "systemi, which
appel l ant argues includes various services provided to the client
i n exchange for paynent of an "inside charge" to Ticketmaster. (R,
p. 8) Ticketnmaster provides services which include, but are not
necessarily limted to, the follow ng:

- access to Ticketmaster's ticket

di stribution system

- narketing and pronotional activities

- advertising

- narket research

- box office personnel training

- 24 hour service on the Ticketnaster

system
- centralized cash control
(R, p. 10-12)

It is appellant's contention that the aforenentioned
"inside charges"” were inproperly taxed as part of an autonatic data
processing transaction, when, in fact, it clains said charges are

assessed for personal services rendered. These contentions are set

forth inits notice of appeal, where it states that:

"% * *

"6. The Final Determnation erroneously
concl uded t hat certain char ges whi ch
Ti cket master received during the Audit Period

are subject to Chio wuse tax as 'data
pr ocessi ng' servi ces. That ruling is



i ncorrect. Pursuant to Section 5739.01
(B (3)(e) of the hio Revised GCode ('the
Code' ), a service is taxable as data
processing only if the '"true object’ of the
transaction was to obtain data processing or
rel ated conputer services. The true object of
Ticketmaster's services to its client is the
sale of tickets and related services.
Ti cket master provi des nontaxabl e ' personal or
pr of essi onal servi ces' in whi ch dat a
processing is ‘'incidental or supplenental’
within the neaning of GCode Section 5739.01

(B)(3)(e).

"7. The Final Determnation contains the
followi ng additional errors:

"(a) The stat enent that 'the function of
the taxpayer [Ticketnmaster] is to process data
so as to issue tickets to buyers.' See Final
Deternmnation at p. 1. -

"(b) The holding that the Inside Charges
nay be taxed prior to June 29, 1990, the date
that R chfield Properties v. Lindley, 1985
Chio Tax Lexis (Ghio BTA 2/ 22/ 85)
("Rchfield 1'), was overruled by R chfield
Properties v. Linbach, Chio State Tax Rep.
Sec. 400-660 (Chio B. T.A 1990) (' Rchfield
"). Rchfield 1 had held that simlar
ticket selling services were exenpt from Chio
sal es/use tax. That case was the |law until
Rchfield 1l was  deci ded. See Final
Determnation at p. 1-2. -

"(c) The holding that the GConmerce
Qause of the US. Constitution allows Chio to
t ax t he dat a pr ocessi ng aspect of
Ticketmaster's services, if any, even though
Ticketmaster's mainfrane conputer is |ocated
out si de Chi o. See Final Determnation at p.
2.

"k * *

"9. In the event that Ticketnaster's services
constitute taxable data processing, the tax
shoul d be conputed on only the portion of the

I nsi de Char ges whi ch represent s dat a
processing servi ces. See the alternative
argunent raised at p. 7 of Ticketnaster's
Petition of Reassessnent, attached hereto as
Exhibit B ('the Petition'). The F nal
Determ nation did not address this issue.



"10. Even if the use tax is upheld on sone or

all of the Inside Charges, is determned to be

taxable [sic], all penalties should be abated

due to reasonabl e cause. See p. 8 of the

Petition. The Final Determnation did not

address this issue.”

Appel lant made no argunent in its post-hearing brief
with regard to Erors 7b, 7c, 9, and 10. Accordingly, we nust
assune that those argunents have been abandoned and we wll not
address themfurther.

In reviewng appellant's appeal, we recognize the

presunption that the findings of the Tax Commssioner are valid.

A can Al um num Cor p. v. Linbach (1989), 42 Chio &. 3d 121. It is

therefore incunbent upon a taxpayer challenging a finding of the
Tax Comm ssioner to rebut that presunption and establish a right to

the relief requested. Bel grade Gardens v. Kosydar (1974), 38 Chio

S. 2d 135, Mdwest Transfer (o. v. Porterfield (1968), 13 Chio S.

2d 138. Mreover, the taxpayer is assigned the burden of show ng
in what manner and to what extent the Tax Gommssioner's

determnation is in error. Federated Dept. Stores, Inc. v. Lindl ey

(1983), 5 Chio St. 3d 213.

According to the information contained in the statutory
transcript, Ticketnaster was assessed pursuant to the provisions of
R C 5739.01. During the audit period, RC 5739.01 (B)(3)(e)

provided in pertinent part that:

"(B) "Sale’ and 'selling include all of the
followi ng transactions for a consideration in
any nanner , whet her absol utel y or
conditionally, whether for a price or rental,

in nmoney or by exchange, and by any neans
what soever :



"(3) Al transactions by which:

" * * *

"(e) Automatic data processing and conputer

services are or are to be provided for use in
business when the true object of the
transaction is the receipt by the consurer of

aut omati c data processing or conputer services

rather than the receipt of personal or
prof essional services to which autormatic data
processing or conputer services are incidental

or suppl enmental. * * * "

R C 5739.01 (Y)(1) provided the foll ow ng:

"(Y)(1) "Autonatic data processing and
conputer services' neans: processing of
others' data, including keypunching or simlar

data entry services together with verification

t her eof ; provi di ng access to conput er
equi pnent for the purpose of processing data
or examning or acquiring data stored in or

accessible to such conputer equiprent; and
services consisting of specifying conputer
har dwar e confi gurati ons and eval uati ng
techni cal processing characteristics, conputer

pr ogr amm ng, and training of conput er
programmers and  operators, provided in
conjunction with and to support the sale,

|ease, or operation of taxable conputer
equi pnent or  systens. "Autonatic data
processing and conputer services' shall not

i ncl ude personal or professional services.

V¢ have previously considered the aforenentioned

statutory provisions in several contexts. In NTN Conmmuni cat i ons,

Inc. v. Roger W Tracy, Tax GConm ssioner of Chio (May 12, 1995),

B.T.A Case No. 93-X-353, unreported, we addressed the sane issue:
whet her Ticketnaster clients' "true object is to receive an adp or

conputer service, or whether it is to receive a personal or



prof essional service (to which adp or conputer services are nerely

an adjunct).” In NIN, we went on to state that:

"The Supreme Court has stated that the
test for this analysis is found in the statute
set out above (RC 5739.01(Y)), rather than
the "true object’ test of Emery Industries,
Inc. v. Linmbach (1989), 59 Chio S. 3d 96.
GComlech v. Linbach (1991), 59 Chio S. 3d 96;
QCH Gonputax v. Tracy (1993), 68 Chio &. 3d
86. "

Since we have a mxed transaction herein, i.e., part conputer/adp
service, part professional service, we nust apply the test as set
forth in RC 5739.01(Y), as distinguishable fromthe true object

test in BErery, supra, which applies in a situation involving a

different sort of mxed transaction, i.e., part service, part

transfer of personal property. See VBNS TV, Inc. v. Tracy (June

3, 1994), B T.A Case No. 92-P-584, unreported, aff'd 75 Chio &.
3d 572.
As we stated in NIN, supra, "(T)he statutory schene of

RC 5739.01 (Y) requires us to determne whether the use of
conputers in this case constitutes the purchase of an adp service,

or whether it is the purchase of another service, in which
conputers figure incidentally.”" This Board and the Supreme Court
have previously made this type of determnation in several cases,

including Reuters America, Inc. v. Tracy (MNov. 28, 1994), B T.A

Case No. 92-H 1414, wunreported, where we found that the true
object of the subscribers to Reuters, the gl obal organization that
provided news and information to its subscribers, was "personal

and professional services." In Communi ty Mitual | nsurance Gonpany




v. Tracy (March 4, 1994), B.T.A Case No. 91-J-418, unreported, we
also found that the litigation support service purchased from Data
Autonmation QCorporation by GCommunity Mitual |nsurance Conpany
constituted professional/personal services and consequently, was

not subject to sales and use tax. S mlarly, in Genui ne Parts Qo.

v. Linbach (1991), 62 Chio &. 3d 93, the Court held that the
purchase of an adp/conputer service was not taxable, as the
purchaser's true object was to obtain professional accounting
servi ces.

In contrast, in Amerestate, Inc. v. Tracy (June 3,

1994), B T.A Case No. 92-D- 499, unreported, we found Arerestate's
sale of aggregated real property data, either in periodic
publication form or via access to Anerestate's conputer to be
taxable as an adp service since Anerestate sinply conpiled the
information for resale, wth no associated interpretation or

analysis of that information. 1In OH Gonputax v. Tracy (1993), 68

Chio S. 3d 86, the Gourt wupheld our finding that Conputax
provided an adp service due to the fact "Conputax sorts,
classifies and rearranges infornation and then nechanically prints
tax returns and appropriate schedules which are sold to its

custoners." In Quotron Systens, |Inc. v. Linbach (1992), 62 Chio

S. 3d 447, the Gourt found that the adp or conputer service which
provided "access to Quotron's conputer equiprment to examne or
acquire stock price data stored in or accessible to that conputer
equi prent " was t axabl e.

Finally, in Rchfield Properties v. Linbach (June 29,

1990), B.T.A Case No. 87-A 271, unreported, this Board found the



use of a conputerized service connected with the sale and i ssuance

of tickets to sporting and other entertainnent events to be

t axabl e. Wiile the Tax GComm ssioner argues that Rchfield 1is
applicable herein, we can only determine that said case certainly
has simlar facts to those in the instant matter. R chfield owned
and operated a 20,000 seat sports and entertainment facility and
acted as both landlord and pronoter of the events held at the
facility. "To facilitate the sale of tickets", Rchfield
contracted with Ticketron, "a conputerized ticketing distribution
service," to sell tickets for the attractions at the facility.
Based upon such description of Ticketron's activities, we have no

indication that Ticketron did anything nore than sell tickets for

Rchfield. Rchfield, p. 375. Wthout nore to indicate that other
services were also contracted for between Ticketron and R chfi el d,
we cannot draw any conclusive parallels to the issue considered
her ei n.

As we stated in NTN, supra, "RC 5739.01 (VY)(2)),

Reuters Anerica, Inc. , supra, Community Mitual , supra, and Genui ne

Parts, supra, dictate that in considering an alleged mxed

transaction (part adp, part professional service), this Board nust
determne whether the service provider engaged in sone cognitive
act or analytical thought for the benefit of the purchaser."
Based upon the evidence and testinmony presented, we find that
Ticketmaster first and forenost provides a conputer service used
for purposes of selling tickets.

In its contracts, Ticketnmaster clearly indicates that

it wll charge its clients an "inside charge"” on all tickets sold



through its system either at a retail outlet or by tel ephone.

Said charge is defined in sone of the contracts as "(T)he anount
charged to Principal by Ticketmaster for services rendered by
Ti cket master under this Agreenent” and equates to a percentage of
or flat anount for each of the tickets sold. (Comm Ex., p.
T000127)

Further, sone of Ticketmaster's contracts al so incl ude
various clauses which amount to the provision of various services
toits clients to maximze the sale of tickets. (R, p. 10; Comm
Ex., p. T000132, 133) These services, which Ticketnmaster clains
are provided in exchange for paynent of the inside charge by its
clients, may include: distribution service via the retail outl et
network; telephone access via telephone centers; narketing for
clients' events; box office services and consulting services;
training services; cash managenent functions. (R, p. 24, 25) An
illustrative summary of these services is found in correspondence
between Ticketnmaster and a prospective client, wherein it
delineates its unique offerings to its clients:

"1l. Ticketmaster offers the state-of -the-art

conputer technology to neet the needs of all

box of fices, whether they are 30-seat workshop
theaters or 70, 000-seat domed stadi uns.

"2. Conplete box office control . Once your
events are programmed into the Ticketnaster
system your box office takes control.
Through sinple conmands, you control every
seat for each event.

"3. Ticketmaster commts a nar ket i ng appr oach
to assist in selling your tickets. From
selling individual gift certificates to your
own venue to creating a professional radio




pronotion, we are dedicated to finding new
ways to sell your tickets.

"4. System security is guaranteed. Private

operator codes and passwords |imt the
accessibility of the system based on your
needs and concerns. Extensive reporting

capabilities that track every transaction
insure the safety of your information.

"5. Ticketmaster produces nonthly cal endar of

events guides , to keep the public aware of
your events comng to town. The event guides

are conplinmentary and are distributed by the
t housands through our extensive renote ticket

centers and by mail.

"6. Ticketrmaster is innovative . Ticketnaster
sells horse-and-carriage rides, takes dinner
reservations, sells T-shirts, sponsors bus
transportation to events, and sells first-run
notion picture tickets, bicentennial bricks,
and t he Count down butt ons.

"7. Ticketnaster is involved. |In dncinnati,
Ti cketmaster was the exclusive conputerized
ticketing source for the QGeater G ncinnati
Bi cent enni al in 1988. In addi ti on,
Ticketmaster is a nenber of the Geater
Ancinnati Chanber of Commerce and is the
excl usi ve source for the Thriftway/ ATP Tennis
Tournanment  benefiting Children's Hospital
Medi cal Center. Nationw de, Ticketnaster was
selected as the exclusive source for China's
Son of Heaven exhi bits.

"8. Ticketnaster provides you not only the
finest distribution network but al so over 350
ticket centers throughout the Mdwest to
service your patrons. V¢ have |ocal charge-
by- phone service as well as nationw de toll-
free access to our phone center." (Enphasis in
original)

(Comm Ex., p. T001141, 001142)

Based upon the foregoing, we find that while, in nany
instances, Ticketnaster's clients are sold a ticket-selling
package, with services tailored to each client's specific needs

and designed to nmaximze such client's ticket sales, they are

10



contracting, primarily, for a conputer or adp function from
Ticketmaster. Many of Ticketnaster's "services" that it can offer
its clients are driven by or supported by its conputer system in
fact, nmany of the "services" Ticketnmaster provides could not be
offered wthout the wuse of its conputer or adp functions.
Qearly, the conputer/adp functions form the basic service that
Ticketmaster sells, to which other "extras" are added, based upon
the client's needs. These conputer functions are an integral and
i ndi spensabl e part of the overall services offered by Ticketnaster
and they serve as the catalyst for the renaining services
Ti cket master offers. For exanple, a review of the foregoing
correspondence indicates that itens 1, 2, 4, 7, and 8 are directly
related to the conputer or adp function that Ticketnaster could
provi de a potential custorer. Wiile it has been denonstrated,
through testinmony and evidence provided by appellant, that
Ti cket master provides narketing and other related functions to its
clients (sonme of which, not incidentally, utilize the conputer/adp
function, e.g., market surveys), we find that the prinmary reason
for which any client would contract wth Ticketmaster is to
receive a state-of-the-art conputerized ticket-selling service.
Accordingly, based upon the foregoing, this Board finds
that appel | ant has not overcone the presunption of validity of the

Tax Commissioner's determnation. See Hat chadorian v. Lindl ey

(1986), 21 hio &. 3d 66. Thus, this Board finds that the Tax

Comm ssioner' s findings were reasonabl e and | awf ul .
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It is the Decision and Oder of the Board of Tax
Appeals that the decision of the Tax Commssioner nust be and

hereby is affirmed. ohi osear chkeybt a
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