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M. Johnson, M. Jackson and M. Manoranjan concur.

This natter is before the Board of Tax Appeals upon a
noti ce of appeal filed on behal f of Fuddruckers, Inc. Fuddruckers
appeals from a final order of the Tax Conmssioner, in which the
Tax Commssioner dismssed its Petition for Reassessnent on
jurisdictional grounds.

The Conmi ssioner's decision reads, in pertinent part, as
fol | ows:

"k *x *

"The petition for reassessment was not
filed within thirty days after the receipt of
the notice of assessnent, as required by



Section 5739.13 of the Chio Revised Code.
Ther ef or e, the comm ssi oner is wthout
jurisdiction to consider the petition.

"I't is therefore ordered that the
petition be, and hereby is, dismssed."

This appeal is now submtted upon the notice of appeal
and the statutory transcript certified to the Board of Tax Appeal s
by the Conmi ssioner. *

The issue before the Board is whether the Tax
Gommi ssi oner properly  dismssed Fuddruckers' Petition for
Reassessnent .

The findings of the Tax Commi ssioner are presunptively

valid. A can A um num Cor p. v. Linbach (1989), 42 Chio &. 3d 221.

It is this Board s duty to determne whether the Tax Cormm ssioner's
actions were performed in good faith and in the exercise of sound

j udgnent . Hatchadorian v. Lindley (1986), 21 Chio S. 3d 66;

Aliance Towers, Ltd. v. Stark Qy. Bd. of Revision (1988), 37 Chio

S. 3d 16. The taxpayer has the affirmative duty to come forward
and prove the Tax GCommssioner's action and findings are

unreasonable or  unlawful . Acan Aumnum Corp. |, supra;

Hat chadori an, supra.

R C 5739.13 states, in pertinent part, as follows:

"Unl ess the vendor or consuner, t o whom
the notice of assessnent is directed, files
within thirty days after service thereof,

'Fuddruckers waived hearing in this matter by letter dated February 5,
1997. n February 28, the Tax Commssioner's representative inforned the
Board that he woul d wai ve heari ng.



either personally or by certified nail a
petition in witing,

* * *  the assessnent shall becone concl usive

and the anmount of the assessnent shall be due

and payable, from the vendor or consumer so

assessed, to the treasurer of state. * * * "

The thirty-day requirement wunder RC 5739.13 s
nmandat ory. Unless the assessed party conplies fully wth the
requi rements set forth in RC 5739.13, the Tax Conmm ssioner has no
jurisdiction or authority to address the nerits of the case and
nust dismss the cause on jurisdictional grounds. Se e Daiquiri

Qub, Inc. v. Peck (1953), 159 Chio St. 52.

In the present case, a notice of assessnent was issued
on March 13, 1996. (S . T. 9) Fuddruckers received the notice of
assessnent on March 18, 1996. (S . T. 8) The Departnent of Taxation
recei ved Fuddruckers' petition, dated May 6, 1996, on May 14, 1996.
(ST 2

Based upon the foregoing, this Board finds that
Fuddruckers did not file its Petition for Reassessment wthin
thirty days as required by RC 5739.13. Thus, the Tax
Gormm ssi oner acted properly in dismssing Fuddruckers' Petition for
Reassessnent on jurisdictional grounds.

Accordingly, it is the decision and order of the Board
of Tax Appeals that the order of the Tax Conm ssioner nust be, and

hereby is, affirmed ohi osear chkeybt a.



