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M. Johnson, M. Jackson and M. Manoranjan concur.

This appeal is considered by the Board of Tax Appeals
pursuant to a notice of appeal filed herein by the above named
appel lant on Septenber 9, 1996. The appeal is taken froma final
order of the Licking County Board of Revision ("BCOR'), wherein said
BCR reinstated current agricultural use valuation (CAW) status to
the subject property for tax year 1995 and denied the
classification of the subject property as CAW property for tax

year 1994. It is this denial of CAW classification for tax year



1994 whi ch appel | ant appeal s herein. *

O January 30 , 1997, counsel for the appellees filed a

notion to dismss appellant's notice of appeal, alleging that this
Board is wthout jurisdiction to hear and rule on appellant's
request for relief for tax year 1994. However, the sole issue
currently before this Board is whether the BOR (and the Board of
Tax Appeal s) have jurisdiction to consider appellant's conplaint as
it relates to tax year 1994. |f we affirmthe BCR s deternination
that it lacked jurisdiction to consider appellant's conplaint as it
relates to tax year 1994, this Board simlarly lacks jurisdiction.
Therefore, we find that appellees are essentially requesting this
Board to affirmthe determnation of the BCR not to dismss the
noti ce of appeal filed herein.

This natter is submtted to the Board of Tax Appeals
upon the notice of appeal, the statutory transcript certified to
this Board, the notion to dismss and the "Mnorandum of Appel | ant
Contra Mtion to Dsmss Appellant's Appeal for Lack of
Jurisdiction.”

It appears from the record that pr ior to 1993,
subj ect property had received CAW status. In 1993, it appears
that no renewal application was filed for the subject property.

Attached to appellant’'s nmotion to dismss is a copy of the "Notice

! As noted, appellant's conplaint filed with the Licking County
Board of Revision related to tax years 1993, 1994 and 1995.
However, the decision of the BCR and the notice of appeal filed
with this Board relate only to tax year 1994. Accordingly, only
tax year 1994 is at issue herein.

t he



to refile Application for the Valuation of Land in Accordance wth
its Qurrent Agricultural Wse." (Appellant's Exhibit 3) That
docunent, dated March 14, 1994, states the foll ow ng:
"In accordance wth Section 5713.31,
RC, you are hereby notified that Iand
descri bed above, previ ousl y val ued as
agricultural land, will be valued at its true
value in noney and recoupnent charges wll be
levied, unless the enclosed application for
the valuation of land in accordance with its

current agricultural use is filed wth this
office on or before the first Mnday in

April. "

The certified mail receipt for this letter was signed by the
appel | ant herei n.

O April 22, 1994, appellant, acting as executor of the
estate of Aexios Fouras, sent the renewal application to the
Auditor's office, along wth a Iletter explaining that the
application was late because the notification to refile had been
msdirected to the late Dr. Fouras' forner address. It appears
that this renewal application was returned to appellant on May 20,
1994. Included with the returned application was a letter from
MIlie Carson, Licking County Deputy Auditor, explaining that the
application could not be accepted because the deadline for filing
CAW renewal applications was the first Mnday in April. M.
Carson also advised appellant that he would have to file a
conplaint with the Licking Gounty Board of Revision next vyear
(i.e., by March 31, 1995) to contest the recoupnent charges for tax

year 1994.



O February 28, 1996, appellant filed a conplaint wth
the Licking Gounty Board of Revision, seeking to return the
property to CAW status for tax years 1993, 1994 and 1995.

In order for property to be classified as CAW property
under RC 5713.30 et seq., the property owler nust nake
application in accordance wth RC 5713.31. That section
provides, in pertinent part:

"At any tine after the first Mnday in
January and prior to the first Mnday in March
of any year, an owner of agricultural |and may
file an application with the county auditor of
the county in which such land is |ocated,
requesting the auditor to value the land for
real property tax purposes at the current
value such land had for agricultural use, in
accordance wth rules adopted by the
corm ssioner for the valuation of such |and.
An owner's first application with respect to
his land shall be in the form of an initial
appl i cati on. Each application filed in
ensui ng consecutive years after the initial
application by that owier shall be in the form
of a renewal application.”

R C 5713.351 provides a renedy in the event a taxpayer
fails, for good cause, to file an initial or renewal application.
That section provides:

If the county auditor has determn ned

under section 5713.35 of the revised code that
conversion of land has occurred wth respect

to any tract, lot, or parcel on the
agricultural land tax |list because of a
failure to file an initial or renewal

appl i cation, and if the auditor, upon

application of the owner and paynent by the
owner of a twenty-five dollar fee, finds that
the land woul d be |and devoted exclusively to
agricultural use for the current year if the
board of revision finds the failure arose for



follow the

filed herei

good cause, the owner may file a conplaint
against that determnation with the board as
provided in section 5715.19 of the Revised
Code on the grounds that the tract, lot, or
par cel is Jland devoted exclusively to
agricultural use because there was good cause
for the owner's failure to file an initial or
renewal application. *** "

Herein, it appears that appellant sinply failed to
prescribed statutory procedures. In the nenmorandum
n on his behal f, appellant argues the foll ow ng:

"Section 5713.35.1 QRC is the
section which appears to provide for review by
the Board of Revision. However, it also
appears to provide for a review of the
'current year' usage.

"There appears to be no provision in
the statutes governing the procedures of the
board of equalization or the board of tax
appeal s whi ch provides authority to reviewthe
three year recoupnent. In other words, there
is a constitutional due process procedural
defect in the statutory authority, if the
interpretation advocated by the Appellee is
al | owed.

"Thus, it would appear that when the
board of equalization found too (sic) cause
existed for renoval of the recoupnent for
1995, but refused to revi ew whet her good cause
exi sted for 1994 and 1993 on the grounds there
was no authority for the board to revi ew those
years, the legislature has created in (sic)
unconstitutional situation. It has allowed no
nechani sm for review of whether 'good cause'
existed for appellant's failure to file for
exenption in 1993 and 1994."

However, we find appellant's contentions to be w thout

nerit. Pursuant to the statutory framework set forth above,

appel | ant

was provided anple opportunity to return the subject



property to CAW classification. Appellant, acting on behal f of
the property owner, could have filed a renewal application prior to
the first Mnday in Mrch of 1994, pursuant to RC 5713. 31
Further, if good cause existed for failure to file the renewal
application for tax year 1994, appellant could have filed a
conplaint wth the Licking Gounty Board of Revision pursuant to
RC 5715.19, i.e., by March 31, 1995. Appel | ant was appri sed of
this fact in the May 20, 1994 letter fromthe Licking Gounty Deputy
Audi tor.

However, the record reveals that appellant mssed the
statutory filing deadlines and did not file a conplaint wth the
Licking Gounty Board of Revision wuntil February 28, 1996.
Therefore, the Licking County Board of Revision and this Board are
wthout jurisdiction to consider appellant's conplaint, as it
relates to tax year 1994.

In The Chio Masonic Hone v. Linbach (Dec. 31, 1992),

B.T.A Case No. 90-R 519, unreported, this Board stat ed:

"It is inportant to note that RC
5713.31, 5713.351, and 5713.38 all place the

onus of begi nni ng t he pr ocess of
reclassification on the owner of the property.
Additionally, this reclassification is

voluntary, as evidenced by the language in
R C 5713.31 which states that the owner 'nay'

file an application. Nowhere in the statutory
schene is there an affirmative duty placed
upon the county auditor to reclassify the
property for agricul tural use absent
application first by the owner.

"k *x*

"Further, the designation 'agricultural
land" was created by the Chio General Assenbly



and is therefore a creature of statute. As
such, it is inperative that the statutory
procedures, if provided, be observed. Neither
the auditor nor this Board can substitute its
judgenent for that of the General Assenbly."

Based wupon the foregoing, this Board finds and
determnes that the determnation of the Licking County Board of

Revi si on nust be, and hereby is, affirmed ohi osear chkeybt a



