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M . Johnson, Ms. Jackson and M. Manoranjan concur.

This appeal was filed herein on Decenber 19, 1997 by
appel I ant herein. Appel | ant appeals from a journal entry, dated
Novenber 12, 1997, of the Tax Conm ssioner (appellee), whereby said
official found appellant liable for sales tax and penalty in the
amount of $375.00 for sales nmade during the nonth of August, 1996.

Said journal entry reads, as follows:



"The Tax Conmissioner canme this day to
consider the above matter an being advised
thereon finds that the vendor failed to file
tax returns for the period(s) assessed herein.
A request has gone unanswered. Therefore, the
assessed sales tax liability and additiona
charge for failure to file tinely returns will
stand as issued.

"Ther ef or e, it is the order of the Tax
Conmm ssioner that this assessnent stand as
issued in the follow ng anount:

Assessnent Penal ty Tot a
Sal es Tax $ 200. 00 $ 100. 00 $300. 00
Addi ti onal Charge: 50. 00 25.00 75.00
Tot al : $375.00 "

Appel lant's notice of appeal reads, as follows:

"This is our formal notice of appeal of
the final determ nation  of the above
referenced sales tax  assessnent. Ve
previously filed a Petition for Reassessnent
for this sales tax assessment. W received a
notice from you dated April 30, 1997 stating
that our petition was being reviewed. W have
no record of receiving anything further from
you until we received the Final Determnation
As our original petition stated, we feel that
this return was filed and paid. Your
consideration in this matter is greatly
appreci ated. "

The matter is submtted to the Board of Tax Appeal s upon
the notice of appeal and the statutory transcript provided by the
appel | ee. (S.T. 1-10) Al so, pursuant to assignnment, this Board

held a tel ephone nediation conference in this matter on April 30,

1998. Neither the appellant, nor any representative of the
appel  ant, parti ci pated. Appel l ee's counsel appeared in his
behal f . Pursuant to assignment this Board then held an



evidentiary hearing in this matter on July 2, 1998. Nei t her the
appellant, nor any representative of the appellant, appeared.
Appel | ee' s counsel appeared in his behalf.

The findings of the Tax Conm ssioner are presunptively

valid. Alcan Alum num Corp. v. Linbach (1989), 42 Chio St. 3d 121.

Further, it is presunmed that the action of the Tax Conmi ssioner was
performed in good faith and in the exercise of sound judgnent.

Hat chadori an v. Lindley (1986), 21 Chio St. 3d 66; Alliance

Towers, Ltd. v. Stark County Board of Revision (1988), 37 Chio St.

3d 16. Were one by appeal to the Board of Tax Appeals chal | enges
the action and findings of the Tax Comm ssioner, he has the burden
of denonstrating that the Tax Conm ssioner's action and findings

are clearly unreasonable or unlawful. A can Al um num Corp., supra;

Hat chadori an, supr a; Alliance Towers, Ltd., supr a; R R Z

Associates v. Bd. of Revision (1988), 38 Chio St. 3d 198; and

Hat chadorian v. Bd. of Tax Appeals (1943), 142 Chio St. 47. \Mere

the taxpayer fails to produce conpetent and probative evidence to
show that the Tax Comm ssioner's action is factually incorrect, the
taxpayer will suffer for his failure because this Board nust affirm

the action of the Tax Comm ssioner. Al can Al um num Corp., supra;

and Mentor Exenpted Village Bd. of Edn. v. Lake Cy. Bd. of

Revi sion (1988), 37 Ohio St. 3d 318.

Here, the appellant has failed to produce sufficient
evidence to show that the action and findings of the Tax
Comm ssioner are unlawful or unreasonable. The only evidence
before this Board are the matters contained in the appellee's

statutory transcript. VW have reviewed the evidence in |ight of



the appellant's notice of appeal and it appears that the filing and
payment referred to in said notice of appeal relates to the
previous nonth of July, 1998 and not the nonth with which we are
herein concerned. (S. T. 2,5,6)

The evi dence supports the action and findings of the Tax
Comm ssi oner. Accordingly, we hereby overrule all assignments of
error.

It is the Decision and Order of the Board of Tax Appeal s
that the journal entry of the Tax Comm ssioner is affirnmed. The
Tax Commissioner is ordered to give effect to this Decision and
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