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M . Johnson, Ms. Jackson and M. Manoranjan concur.

This appeal is considered by the Board of Tax Appeals
pursuant to a notice of appeal filed herein on August 4, 1997 on
behal f of the above-naned appellant. The appeal is taken from a
final determnation of the Tax Comm ssioner (appellee herein),
wherein said official determned that he was w thout jurisdiction

to consider appellant's petition for abatenent of penalty, as such



petition was not timely filed as required by RC 5711.28. Sai d

determ nati on reads, as foll ows:

"Section 5711.27, Chio Revised Code, provides
that if a personal property tax return is not
filed within the dates required by ORC
5711.04, there shall be assessed a penalty of
one-half of the value exenpted under ORC
5709.01(C)(3) and an additional penalty of up
to 50% of the remaining listed value. 1In this
i nstance, the return was required to be filed
by April 30, 1995, but was filed with and
recei ved by the Tax Conm ssioner on Cctober 7,
1996. A penalty of a forfeiture of one-half
of the exenpted val ue and 10% of the remai ning
listed value was assessed on Novenber 22,
1996, and mmiled to the taxpayer on that date.

"The representative for the taxpayer filed a
Petition for Abatenment of Penalty dated My
15, 1997, postmarked May 16, 1997, and
received by the Tax Conm ssioner on My 20,
1997.

"ORC 5711.28 provides that a taxpayer may
file with the Tax Conm ssioner, in person or
by certified mail, a Petition for Abatenent of
Penalty within thirty days after the mailing
of the notice of penalty assessnent. The
Petition shall have attached to it a copy of
the notice of assessnment, shall indicate that
the taxpayer's only objection is to the
assessed penalty and shall state the reason
for the objection. The Board of Tax Appeals,
inits decision Straffon Desktop Production v.
Roger W Tracy decided April 23, 1993 states:

"The thirty-day requirenent under
R C. 5711.28 is mandatory. Unl ess
the assessed party conplies fully
with the requirenments set forth in
the statute, the Tax Comm ssioner
has no jurisdiction or authority to
address the nerits of the case and
must di sm ss t he cause on
jurisdictional grounds.'

"In this case, the Tax Conm ssioner finds that
t he representative's letter, which  was
considered wupon receipt as a Petition for



Abatenent of Penalty, is deficient since it
does not neet all the requirements of OR C
5711.28 in that it was received by the Tax
Comm ssioner nmore than five (5) nonths after
the assessnent notice was nmailed to the
t axpayer.

"Therefore, the Tax Comm ssi oner does not have
jurisdiction to consider this petition.”

The appellant's notice of appeal reads as foll ows:

"In regards to the above naned taxpayer and
the delinquent tax bill, please restore the
di sal | oned exenption and abate any proposed
penal ti es. The taxpayer was an incorporated
doctor who died in early June of this year.
The corporation will be dissolved. The copy
of the 1995 tax return indicates a tinely date
of 3/14/95. Due to the exenption, there was
not any tax due, thus there is not a cancel ed
check to prove tinely filing. The taxpayer is
current on all taxes and has a tinely filing
and paynent record.”

An evidentiary hearing before this Board was waived by
the parties. Accordingly, this matter is submtted to the Board of
Tax Appeals upon the above-quoted notice of appeal, and the
statutory transcript certified to this Board by the Tax
Commi ssi oner pursuant to R C. 5717.02.

Initially, we recognize the general proposition that the
findings of the Tax Conm ssioner are presunptively valid. Al can

Al um num Corp. v. Linbach (1989), 42 Chio St. 3d 121; Weeling

Steel Corp. v. Evatt (1944), 143 Chio St. 71. In addition, it is

rebuttably presumed that the action of the Tax Conmm ssioner was
performed in good faith and in the exercise of sound judgenent. It
is incunbent upon a taxpayer challenging a finding of the Tax

Conm ssioner to rebut these presunptions and establish a right to



the relief requested. Belgrade Gardens, Inc. v. Kosydar (1974), 38

Chio St. 2d 135; Ohio Fast Freight v. Porterfield (1972), 28 Chio

St. 2d 69; National Tube Co. v. dander (1952), 157 Chio St. 407.

Moreover, the taxpayer is assigned the burden of showi ng in what
manner and to what extent the Tax Comm ssioner's determnation is

in error. Federated Departnment Stores, Inc. v. Lindley (1983), 5

Chio St. 3d 213.

Every taxpayer owning personal property nust annually
file a personal property tax return with the county auditor of each
county where such property is |ocated. R C. 5711.02. Furt her,

R C. 5711.04 sets forth the time for making such returns, stating:

"Returns  shall be  nmade, annual |y,
between the fifteenth day of February and the
thirtieth day of April; ***."

In the event that a personal property tax return is not
tinely filed in accordance with R C. 5711.04, R C. 5711.27 requires
that the foll owi ng penalties be assessed:

"(A) In the case of a taxpayer who
fails to make a tinely return, the assessor
shall add to the taxpayer's assessnent as a
penalty, one-half of the taxpayer's taxable
value that is exenpt from taxation under
division (Q(3) of section 5709.01 of the
Revi sed Code. ***.

"(B) In the case of a taxpayer who
failed to make a tinmely return, ***  the
assessor shall add to the assessnment of each
class or item of taxable property which the
taxpayer failed to return, list or disclose
and to any anount added under division (A) of
this section, a penalty of up to fifty per
cent thereof; ***,

M"hk**x ***x **%%



"Ei t her or both of the penalties
provided in this section may be abated in
whole or in part by the assessor when it is
shown that such failure is due to reasonable
cause. ***

Furthernmore, R C. 5711.28 provides that penalties can be
abated if the late filing was brought about by reasonabl e cause and

in the absence of willful neglect. That section further provides:

"Wthin thirty days after the mailing of
the notice of a penalty assessment prescribed
by this section, the taxpayer may file with
the tax conm ssioner, in person or by
certified mail, a petition for abatenment of
such penalty assessnent.”

The thirty-day requirement wunder RC  5711.28 s
mandat ory. Unl ess the assessed party conplies fully with the
requirenments set forth in the statute, the Tax Comm ssioner has no
authority to address the nerits of the case and nust dismss the

cause on jurisdictional grounds. See Daiquiri dub, Inc. v. Peck

(1953), 159 Chio St. 52.

In the present case, the prelimnary assessnent
certificate issued as to the 1995 Personal Property Tax Returns is
dated Novenber 22, 1996. (ST. 11) The appellant's petition for
abatement was received by the Tax Conm ssioner on My 20, 1997.
(ST. 5) This is approximately five nonths after the mandatory
filing date. The appellant did not present any evidence to prove
that the petition for abatement was filed within the required
thirty days after mailing of the prelimnary assessnent

certificates.



Accordingly, we are constrained to find that appellant
has failed to satisfy the legal requirement of denonstrating the
Tax Comm ssioner erred in refusing to entertain the nerits of
appellant's petition for abatenment on jurisdictional grounds.

Accordingly, it is the decision of the Board of Tax
Appeals that the final order of the Tax Conmm ssioner nust be, and

hereby is, affirmed. ohi osear chkeybt a



