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This cause and matter cones on to be considered by the
Board of Tax Appeals upon a notice of appeal filed herein by
appellant on June 30, 1997. Appel |l ant appeals from a fina
determ nation issued by the Tax Comm ssioner, appellee herein,
wherein the Comm ssioner denied a request for abatenent of
penalties levied against the appellant for the late filing of a
personal property tax return.

The notice of appeal provides the foll ow ng:



"This notice of appeal is in response to your
Final Determnation letter dated June 4, 1997
(attached).

"In April of 1996, we filed for an extension
with Summt County regardi ng our 1996 Persona
Property Tax return. In March of 1996, we
also filed for a Federal Incone Tax extension.
Before June 14, 1996, we did file a tentative
Personal Property Tax return with Sunmit County.?!
There was no tax due. In Septenber of 1996,
when we had conpleted our 1995 Federal I|ncone
tax return, we also filed an anended Persona
Property Tax return. The total listed
property was 7,400. No tax was due.

"W then received your Prelimnary Assessnent
Certificate of Evaluation dated Decenber 6,
1996. W knew we had filed the 1995
information in a tinely manner and that no tax
was due. As soon as we were able, we wote
you a letter (January 23, 1997).
Unfortunately, our appeal was not within the
thirty day allowance. W then sent a letter
of apology and ©penalty abatenent dated
February 17, 1997.

"W are appeal i ng because we do not understand
why you reduced our 10,000 exenption. W fee
we followed correct and tinmely procedures by
filing a tentative return in June, and then an
amended return when the information was
availabl e to conplete your 1996 Report.

"W are very sorry that we did not appeal
within the thirty days. W ask that vyou
pl ease abate the penalties associated with our
1996 Return of Taxable Business Property. W
will be very careful in the future should we
ever receive any correspondence fromyou."

'Al though not relevant or material to our ultimate finding in this
appeal, we note that the record does not support appellant's
assertion that its 1996 personal property report was tinely filed.
The Statutory Transcript contains only one return, date stanped
Cct ober 31, 1996 by the Summt County Auditor. (S. T. p.21) Wile
the OCctober, 1996 return was narked "Anmended Return”, no other
return is included in the Statutory Transcript, nor presented by
t he appel | ant.



The matter was submtted to the Board of Tax Appeals
upon the notice of appeal and the Statutory Transcript furnished by
the Tax Conm ssioner. Although a hearing was schedul ed,
appel lant's representative informed this Board that he had no
further evidence or testinony to present. Appel | ee, Tax
Commi ssioner, simlarly, waived hearing.

Appel I ant questions the penalties inposed, claimng that
its 1996 personal property tax return was tinely filed. However ,
the Comm ssioner did not rule upon the tinmely filing of the tax
return. Instead, the Conm ssioner dism ssed the penalty abatenent
request filed with him because he determ ned that the petition was
filed outside the tine limtations inposed by R C. 5711. 28.

This matter arose when the Tax Conmm ssioner inposed a
late filing penalty of 10 per cent and | oss of one-half the maxi mum
al l onabl e exenption after notice that the property tax return was
filed Cctober 31, 1996. (S.T. p. 28) The penalties were inposed,
pursuant to R C 5711.27(A), which requires taxpayers to file
personal property returns "within the tinme prescribed by |aw "

If a taxpayer disputes the penalties inposed, RC
5711.28 provides the nmechanism by which the penalties may be
questioned. That section requires a taxpayer to request abatemnent
of penalty within thirty days of the mailing of the prelimnary
assessnent. R C. 5711.28 provides, in pertinent part:

"Wthin thirty days after the nmailing of

the notice of penalty assessment prescribed by
this section, the taxpayer may file with the

tax conm ssioner, in person or by certified
mail, a petition for abatenment of such penalty
assessnent. If the petition is filed by

certified mail, the date of the United States
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post mark placed on the sender's receipt by the

postal enployee to whom the petition is

presented shall be treated as the date of

filing., *** "

The appellant responded to the penalty assessnent by
submtting a letter to the Tax Conm ssioner requesting abatenent of
the penalty, explaining that it had tinely filed a return wth
Summt County by June 14, 1996. The report the Comm ssioner
identified as the late filing, according to the appellant, was
actually a revision filed after its incone tax return was prepared.
However, the letter prepared by the appellant was not received by
t he Tax Conm ssioner until January 27, 1997. (S.T. p. 3)

Wen the Tax Conm ssioner received the abatenent
request, he once again wote the appellant, explaining that the
request was filed nore than thirty days after the penalty
assessment and requesting sone justification for the late filing.
(S.T. p. 16) To that request, the appellant responded:

"W apologize for the tardiness of our

previous letter, the petition for abatenent of

penal ty. The 30-day requirenment was not met

because the Prelimnary Assessnent was sent

bet ween Hol i days and busi ness was hectic. The

Assessnent was caught up in our paperwork and

was answered as soon as possible. Because we

knew that we had filed our tentative and

amended returns tinmely, we felt this penalty

would be waived. W apologize for this

m sunder st andi ng. "

After receiving appellant's response, the Conm ssioner issued his
final determnation, wherein he found that he was without
jurisdiction to consider appellant's abatenent request because the

request was filed outside the time period allotted by statute.



W first acknowl edge that the Tax Comm ssioner's

determ nations are accorded a presunption of correctness. Al can

Al um num Corp. v. Linbach (1989), 42 Chio St.3d 121. Further, the

t axpayer nust provide evidence of the manner and extent of the

error nade on the part of the Comm ssioner. Belgrade Gardens, Inc.

v. Kosydar (1974), 38 Onhio St.2d 135.

Wil e the appellant nakes a substantive claim regarding
the tineliness of the filing of its tax report, this Board
concludes that the appellant did not properly bring its claim
bef ore the Conm ssioner. Conpliance with R C. 5711.28 mnust first
be met before the Conm ssioner has the necessary jurisdiction to

consider a petition for abatement of penalty. Cassic Ogan

Installation v. Tracy (Dec. 18, 1992), B. T.A No. 91-K-1402,

unr eport ed. Therefore, this Board's first obligation is to
determne if the appellant's request for abatenent of penalty was
tinely filed.

A review of the record before us reveals that the
request was not tinely nade. The appellant concedes as nuch
through its notice of appeal and its response letter, quoted above,
in which it acknow edges receipt of the penalty assessnment as well
as its failure to respond to that assessment within thirty days.
That acknow edgenent, while not made under oath, is sufficient to
support the Conm ssioner's finding that the petition for abatenent

was filed outside the time prescribed by |aw D- Team O eani ng,

Inc. v. Tracy (Feb. 11, 1994), B.T.A. No. 92-M 986, unreported.

Therefore, this Board finds that the Tax Conmi ssioner
was correct when he determined he was wthout jurisdiction to
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consi der the abatenent request, as the request was not tinely nade.

D Team O eaning, Inc.; C & C Industrial Service, Inc. v. Linbach

(June 12, 1992), B.T.A No. 90-J-1610, unreported,; Seaf ood
Restaurant, Inc. v. Linbach (Jan. 25, 1991), B.T.A No. 89-B- 317,

unr eport ed. Wiere the Commssioner is wthout jurisdiction to
address the wunderlying nerits of a cause or matter due to a
jurisdictional defect, this Board is correspondingly limted to a
consideration of whether the Conm ssioner's determnation was
correct.

Therefore, given consideration to the notice of appeal
the record in this matter, the case law and the findings of this
Board, it is the finding of the Board of Tax Appeals that the fina
determ nation of the Tax Comm ssioner nust be, and hereby is,

af firnmed.
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