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This matter is before the Board of Tax Appeals upon a
noti ce of appeal filed on behalf of appellant Joseph Brown. The
appeal is taken froma final determnation of the Tax Conm ssioner

wherein that official determned that M. Brown was a responsible



party pursuant to R C 5739.33 and liable for unpaid sales tax,

addi ti onal

charge, and penalties. The assessnent was originally

i ssued against Paper dip, Inc., ("Paper dip", the wunderlying

del i nquent

corporate taxpayer) and is for the period February 1,

1989 to June 8, 1992.

foll ows:

That final determination, in pertinent part,

"Joseph Brown was assessed personally as
a responsible party of Paper dip, Inc.
pursuant to Chio Revised Code section 5739.33
for unpaid sales tax liability incurred by the
cor por ati on. A timely petition for
reassessnment was filed.

"The petitioner contends that he is not
a responsible party for the assessed periods.
He asserts that he was president of the
conpany in nane only and served basically as a
"front man' in order to get into the mnority
busi ness program The petitioner says his
position with the conpany was mainly in a
sal es capacity. He acknow edges that he had
check signing authority, but says that his
check witing was limted to sone checks nade
out to suppliers and for payroll. He says he
did not sign checks for the paynent of sales
tax returns. The petitioner also acknow edges
that he was a shareholder, but he says he
received no profits from the conpany. The
petitioner's objection is denied. R C
5739. 33 provides that:

"lf any cor por ati on, limted
l[iability conpany, or busi ness
trust required to file returns and
to remt tax due to the state under
this chapter fails for any reason
to make the filing or paynent, any
of its enployees having control or
supervision of or charged with the
responsibility of filing returns
and making paynents, or any of its

reads as



of ficers, nenber s, managers, or
trustees who are responsible for
the execution of the corporation's,

[imted liability conpany's, or
busi ness trust's fisca
responsi bilities, shal | be
per sonal | y l'iable for t he
failure "

(emphasi s added)

"The evidence in the file indicates that the
petitioner was the President of Paper dip,
I nc. It appears that his ownership interest
and status as a corporate officer were
conveyed to him sonetime no later then
Decenber, 1990. It is noted that although the
periods listed on this assessnment include
periods prior to this tine, the actual
l[iability due is derived from periods after
the petitioner's entrance into the business.
The petitioner is listed as the President and
Treasurer of the Business on the mnority
business qualification profile application
filed with the state of Chio. The petitioner
is also listed as a 67% owner of the business
on this application. H's signature appears on
the bottom of the form under a certification

which states that 'I/W, the undersigned
making the application, «certify that al
information is true and accurate ...' The

petitioner signed the form as the President
and as a 67% owner of the conpany. GChio Adm
Code 5703-9-49(F) provides that:

"'*If the officers of a corporation
own, ei t her col l ectively or
individually, nore than fifty per
cent of the ownership interest in
the corporation, the sharehol der
/officers are responsible for the
execution of t he fisca

responsibility of the corporation
and personally liable under section
5739.33  of the Revised Code,

regardl ess  of any attenpt to
del egate such responsibility, if
one or nore of the follow ng apply:



Sal es Tax

"(1) The corporation filed returns
requi red under Chapter 5739. of the
Revi sed Code showing the liability
wi t hout submitting paynent;

"(2) The corporation failed to
file returns required under Chapter
5739. of the Revised Code;

"(3) The records of t he
cor por ati on or ot her evi dence
i ndicates that the corporation
collected the tax required under
Chapter 5739. of the Revised Code;

"(4) The owner/officer of the
corporation actually controlled or
supervised the preparation and
subm ssion  of returns required
under Chapter 5739. of the Revised
Code. " "

"In the present matter, the petitioner
owned nore than fifty percent of the ownership
i nterest al one. He is therefore responsible
for the execution of the fiscal affairs
because the corporation failed to file sales
tax returns and because an audit of Paper
Aip, Inc. found that sales tax had been
collected from custoners but was not remtted
to the state of Chio.

"The petitioner is found to be a
responsi ble party under R C. 5739.33. The
petitioner was an owner of the conpany
responsible for the execution of the fiscal
affairs of the conmpany under Chio Adm Code
5703-9-49(F). The petitioner was President
and Treasurer of the Conpany. He held hinself
out to the State of Chio and the public as the
President of the conpany. He acknow edged
that he had check signing authority. The
petitioner's objection is denied.

"Therefore, it is the order of the Tax
Comm ssioner that the assessnent stand as
issued in the follow ng anount:

$6,167.02 $3,083.51 $9, 250. 53



Addi tional Late Filing Charge 661. 89 99. 28 761. 17
Tot al $10, 011. 70"

Appellant's notice of appeal, <challenging the foregoing

decision, sets forth the follow ng allegations:

"1) As the Conm ssioner noted, M.
Brown was not an officer, nor was he
associated with the conpany for the entire
peri od of t he assessnent, and t he

Comm ssioner's conclusion that the liability
is solely derived after M. Brown's entrance
into the business has no basis in fact.

"2) The Comm ssioner refers to an
audit, however, all docunments concerning this
assessnent were requested, and no papers
pertaining to any audit existed, therefore the
anount of any assessnment is incorrect.

"3) The assessnent failed to reflect

joint liability of Robert Koder, the actual
operating owner and manager of the business.”

The Tax Conmm ssioner certified a "statutory transcript”
to this Board of the prior proceedings before that official,
together with all material considered thereby. (S . T. 1-63)

By this Board' s scheduling letter, the case was set for
heari ng. M. Brown and the Tax Conm ssioner were represented by
counsel . The hearing was transcribed. (R 1-42) Consequent | y,
this matter is submtted to the Board of Tax Appeals upon the
noti ce of appeal, the statutory transcript, and the hearing record.

The assessnent against M. Brown arose pursuant to his

asserted liability under R C 5739.33 as a responsible party of the



underlying corporation for delinquent corporate sales tax. R C
5739. 33 provi des:

"I'f any corporation or business trust
required to file returns and remt tax due to
the state under the provisions of this chapter
fails for any reason to make the filing or
paynent, any of its enployees having control
or supervision of or charged wth the
responsibility of filing returns and nmaking
paynents, or any of its officers or trustees
who are responsible for the execution of the
corporation's or business trust's fiscal

responsibilities, shall be personally liable
for t he failure. The di ssol uti on,
term nation, or bankruptcy of a corporation or
busi ness trust shal | not di scharge a
responsi bl e officer's, enpl oyee' s, or
trustee's liability for a failure of the
corporation or business trust to file returns
or remt tax due. The sum due for the

liability may be collected by assessment in
the manner provided in section 5739.13 of the
Revi sed Code."

(Enphasi s added)

In Wiss v. Porterfield (1971), 27 Chio St. 2d 117, the

Suprene Court held that personal Iliability for sales taxes,
col l ected but which were not remtted to the state, was limted to
those corporate officers or enployees who have control of,
supervi sion over, or are charged with the responsibility of filing
returns and meking paynments. The court also held that the statute
does not include all corporate officers, but only those persons who
have a specific connection with the preparation, filing and paynent

of sales tax returns.



In Evans v. Linbach (June 8, 1990), B.T.A Case No. 89-

C- 538, unreported, this Board held that where an individual was
made an officer for the convenience of the principal stockhol der
and signed checks and tax returns exclusively under the direction
of a superior, that individual should not be assessed for enployee
wi t hhol di ng t axes.

In Siss v. Linbach (Nov. 1, 1991), B.T.A Case No. 90-G

546, unreported, the assessed party was neither an officer nor a
sharehol der. This Board found that although he signed checks and
signed at least one tax return, he was powerless to issue any
checks wi thout the prior approval of the conpany president. He was
t herefore not subject to assessment for unpaid sal es tax.

In Gove-Merrit v. Tracy (June 30, 1997), B.T.A Case

No. 96-N-468, unreported, the assessed party was a named officer of
t he underlying assessed corporation at one point in tine but ceased
being an officer prior to the audit period. He was not an
enpl oyee, as indicated by his not receiving a pay check or health
benefits. He was present at the business nearly every day,
primarily because he had |oaned noney to the business, and was
wanting to help it be financially able to repay him He signed
several sales tax returns. He was found not personally Iliable
because he was never an enpl oyee and ceased being an officer prior
to the audit period.
Turning to the current matter, M. Brown nmet M. Koder

the owner of Paper dip, at a social function. At the time, M.



Koder was experiencing poor health. M. Koder suggested to M.
Brown that if he owned part of the company, mnority contracts
woul d be available fromthe state. (R 12-13) A mnority business
qualification profile was prepared. (S T. 26-32) It is dated
Decenber 14, 1990, and lists both M. Koder and M. Brown as
officers. It states that M. Brown was a 67% owner, and M. Koder
was a 33% owner. (The application described M. Koder as "white-
Anerican" and M. Brown as "black".) A document was prepared by
M. Koder giving M. Brown an option to buy the business, with M.
Brown presumng that would be a good opportunity with all the
contracts M. Koder said would be forthcomng. (R 12) However, no
paynents were ever made under the option, and no ownership was ever
transferred. (R 11)

M. Brown did not receive any pay from Paper Oip as an
enpl oyee would. (R 23, 28) He only hel ped out when M. Koder was
sick (R 13), perhaps three days a nonth. (R 22) He would not be
there for the entire day, but mght cone in around opening and
closing. (R 28) M. Brown was enployed during part of the audit
period at Industrial Printing (R 28), and was unenpl oyed part of
the time. Paper Cip did have four or five regular enployees. (R
14) Al though the Tax Commi ssioner clains M. Brown was an officer,
and signed a docunent as an officer, there is nothing in the record
to indicate he was properly appointed. The record indicates that

M. Brown was only referred to as an officer for the conveni ence of



M. Koder so that Paper dip could get mnority business contracts.
The busi ness was never transferred to M. Brown under the option

M. Brown's son, Jai, was elected as a nmenber of the
board of directors of Paper Cip on April 18, 1991. (S.T. 33)(R
20-21) M. Brown testified that M. Koder indicated "we have to
have another officer ... we had to have three officers.” (R 24)(R
32) Jai was 14 years old at the tine of his appointnment. (R 24)
The questions regarding this and M. Brown's answers indicate that
M. Browmn is not aware of the difference between officers and
directors, or other business formalities.

The 1989 franchise tax report is dated July 29, 1990,
and is signed by M. Koder as President, and the only officer. M.
Koder states in a January 31, 1991 letter that he was the only
of ficer and director up to Decenber of 1990. (R 34)

There is nothing in the record to indicate that M.
Brown was ever an enployee. A though the Tax Commi ssioner clains
he was an officer, specifically the president, typically the
president is an enployee, especially a president who oversees the
total operations of a business. For the Tax Conmi ssioner to claim
M. Brown is the president when the record indicates he was never
an enployee and had little responsibilities within Paper Cdip is
unr easonabl e.

The statute assigns responsibility for certain enployees
or officers that are involved with or have control over the sales

tax filing and paying functions. M. Brown was never an enpl oyee



of Paper dip, and was never an officer for any reason other than
being used to help Paper Cdip be labeled a mnority business
enterprise. This statute can by its terns have no applicability to
hi m

Therefore, upon consideration of the foregoing, it is
the finding and determ nation of the Board of Tax Appeals that the
final decision of the Tax Comm ssioner is in error and should be,

and hereby is, reversed. ohi osear chkeybt a
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